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Id the Court o! Appeals of the District of Columbia. 




No. 2775. 


The Washington Railway and Electric Company, a Corporation, 

Appellant, 

vs. 

Loretta M. Lanahan. 


a Supreme Court of the District of Columbia. 

At Law. No. 55805. 

Loretta M. Lanahan, Plaintiff, 

vs. 

The Washington Railway and Electric Company, a Corporation 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 


I Declaration. 

Filed May 21, 1913. 

In the Supreme Court of the District of Columbia, 

At Law. No. 55805. 

Loretta M. Lanahan, Plaintiff, 

vs. 

The Washington Railway and Electric Company, a Corporation 

Defendant. ’ 

. The plaintiff, Loretta M. Lanahan, sues the defendant, the Wash¬ 
ington Railway and Electric Company, for that, heretofore, on to- 
wit, the 10th day of August, 1912, the said defendant corporation 
was engaged in the business of a common carrier of passengers for 
hire by means of street cars propelled by electricity along various 
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lines of railroad tracks in the District of Columbia, among others, I 
along a double track system running from 32d and M Streets, I 
Northwest, in the City of Washington, District of Columbia, to a I 
point in the State of Maryland known as Cabin John, and in con-1 
neetion and conjunction therewith the said defendant corporation I 
maintained and conducted along said line various stations at which H 
electric cars of said defendant made regular stops for the purpose of 
taking on or discharging passengers, among others a station at or I 
near the junction of New Cut Road and said railroad tracks in said I 
District of Columbia, said station being commonly known as “New! 
Cut Road/’ where said electric cars of the defendant corporation I 
under the control of the servants and employees made regular stops! 
for the purpose of taking on and discharging passengers and where I 
the said defendant corporation had built, and on the day and! 

2 year aforesaid, and for a long time prior thereto was main-1 
taining a waiting station and in conjunction therewith a I 

wooden platform running along parallel with and adjacent to the! 
east bound track; and on the day and year aforesaid at or about the! 
hour of nine o’clock P. M. the said plaintiff was upon the said wooden! 
platform so running along and adjacent to the said east hound! 
track, as aforesaid, for the purpose of taking passage upon an east! 
bound car of the defendant corporation in order to return to her! 
home in the City of Washington. I 

And the plaintiff avers it thereupon became and was the duty of! 
the said defendant corporation to have and maintain the said New! 
Cut Road station, waiting place and platform in a reasonably safe,! 
suitable and proper condition of repair and maintenance, and also! 
to see to it that said station, waiting place and platform and the ap-| 
proaches thereto were reasonably well lighted and illuminated at! 
night time when it was dark, so\is to avoid any harm or injury to| 
persons lawfully in or about said station, waiting place or platform ;| 
and yet, notwithstanding its duties in the premises, and in utter! 
disregard of the safety and rights of the plaintiff, the said defendant! 
corporation had negligently and carelessly allowed said platform to! 
become and be in an improper, unsafe and dangerous condition ini 
that on the day and year aforesaid there was a hole or opening ini 
the board planking of said platform, and said defendant had negli-| 
gently and carelessly failed to have said station and platform rea-l 
sonably well and sufficiently lighted and illuminated, so that while! 
the plaintiff in the exercise of due care and diligence was then and! 
there upon said platform and when with the purpose of taking! 
passage thereupon she was walking towards an east bound! 

3 electric car of the defendant corporation which had come to! 
a stop at said station and along side of said platform, her left! 

foot and limb went into said hole in said platform, and she was sud-l 
denly and violently thrown to the floor and the muscles and liga-l 
ments of her body and limbs were suddenly sprained, strained! 
stretched and displaced and she was painfully bruised and wounded! 
in and about the body and limbs, and splinters of wood were forced! 
and lodged in the skin, flesh and muscles of her said left limb, and! 
she suffered intense and excruciating pain of body and mind, and! 
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the ligaments, cartilages, muscles and tendons of her left limb and 
knee joint were sprained, strained, pinched, ruptured and dis¬ 
located and have become permanently injured and impaired and 
! the left knee joint has become and remained inflamed and swollen 
and ha«s been otherwise permanently injured and impaired; and the 
plaintiff has suffered and will continue to suffer intense pain in 
said left limb and knee ioint and she was for a lone time unable to 
bear her weight on said left limb and for a long period of time the 
sa .VJ h^b was incased in a plaster cast, and she has heen and 
will forever continue to be unable to go about and have the free and 
unimpaired use of her said left limb as heretofore, and as a result 
of her inabilitv to get about the plaintiff has heen and will continue 
to be deprived of great gains and emoluments which she would 
otherwise have earned hv reason of a position had with the United 
; States Government; and she has suffered great anguish of’body and 
mind; and has been and still is constantly worried, and suffers great 
mental distress for fear of losing her said position with the United 
States Government because of her inability on account of her in¬ 
juries aforesaid to take up and continue the duties thereof; 
I 4 and the plaintiff has paid out and contracted to pay large 
sums of money for medicines and professional service^ of 
I physician and surgeons in an endeavor to be cured of the many 
I hurts, wounds and injuries suffered by her as a result of the negli- 
I genoe of the defendant as aforesaid, to-wit, an amount in the a^e- 
I gate to equal one thousand ($1,000) dollars; all to the plaintiff’s 
I great damage in the sum of Fifteen Thousand ($15,000) Dollar* 

iT e T' e J^ e P laintiff brin ? s this suit and claims damages of 
Ithe defendant in the sum of Fifteen Thousand ($15,000) Dollars 

WM. E. AMBROSE, 

J. S. EASBY-SMITH, 

RALPH B. FLEHARTY, 

Attorneys for Plaintiff. 

Plea. 


* 


Filed June 16, 1913. 

* * * 


* 


C <h me j t i he i n the above entitled cause, and for 

pica to the declaration filed therein, says that it is not guilty, as 
in said declaration alleged. 6 

GEO. P. HOOVER, 
Attorney for Defendant. 


Joinder of Issue. 
Filed June 17, 1913. 


L Th fi1 SW? joins issue u P° n the P lea the defendant hereto- 
Ifore tiled in this cause. 


WM. E. AMBROSE, 

J. S. EASBY-SMITH, 
RALPH B. FLEHARTY, 

Attorney a for Plaintiff. 
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October 29, 1914.—Verdict for Plaintiff for $6,000.00. I 

Supreme Court of the District of Columbia* I 

Saturday, November 14, 1914. I 

Session resumed pursuant to adjournment, Mr. Justice Gould, I 
presiding. 

******* 

This cause coming on for bearing upon the motion of the de¬ 
fendant for a new trial, the same having been argued it is con¬ 
sidered that said motion be, and hereby is, overruled, and judgment 
on verdict is ordered: Therefore it is considered that the plaintiti 
recover against the defendant the sum of Six thousand dollars (<rh,- 
000 00), with interest thereon from this date, being the money pay¬ 
able by it to the plaintiff, by reason of the premises, together with 
her costs of suit to be taxed by the Clerk, and have execution thereof. 

Whereupon the defendant, bv its attorney, in the presence of I 
counsel for the plaintiff, notes an appeal to the Court of Appeals, 
and the penalty of the bond on said appeal to operate as a super¬ 
sedeas, is fixed at $7,000.00. I 

Memoranda. 

December 5, 1914.—Supersedeas bond approved and filed. 

December 23, 1914.—Time to submit Bill of Exceptions extended 
to January 4, 1915, and to file transcript of record to January 20, 

1915, both inclusive. 

6 January 4, 1915.—Bill of Exceptions submitted. * 

Supreme Court of the District of Columbia. 

Saturday, January 9, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 

******* 

* 

The Court having this day signed the bill of exceptions of the de¬ 
fendant heretofore submitted herein, now orders the same of record I 
as of the time of the noting thereof at the trial. 

Assignment of Errors. I 

Filed January 13, 1915. 

******* 

1. The Court erred in entering judgment for the plaintiff. 

2. The Court erred in not discharging the jury from the con- 


I 








LORETTA M. LAN AH AN. 5 

skleration of this case for the reasons set forth in the Bill of Excep¬ 
tions. 

W. G. JOHNSON, 
Attorney for Defendant. 

Designation of Record. 

Filed January 13, 1915. 

******* 

Clerk of the Court will please make up the transcript of 
record for appeal to the Court of Appeals in this case, including 
therein the following: & 

• 1. Declaration. 

2. Pleas of defendant. 

3. Verdict of jury. 

^ k’ ^dement and notice of appeal in open Court. 

p- ^ote of appeal bond filed and approved. 

6. Notice of submission of Bill of Exceptions 
7 Order extending; time for submission of 'Bill of Exceptions 
c for fil, pe transcript of record on appeal, 

peal ^ rf 6r extenc ** n K time for filing transcript of record on ap- 

9. Assignment of Errors. 

10. This order for transcript. 

W. G. JOHNSON, 
Attorney for Defendant. 


8 Supreme Court of the District of Columbia, 

United States of America, 

District of Columbia, ss: 


I, John R, Young Clerk of the Supreme Court of the District of 
Co.umhia. hereby certify the foregoing paces numbered from 1 to 7 
both inclusive, to be a true and correct transcript of the record ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55805 at Law wherein fCtta 
M. Lanahan is Plaintiff and The Washington Railway and Electric 
Company, a corporation, is Defendant, as the same remains upon 
the files and of record in said Court. P 

In testimony whereof, I hereunto subscribe mv name and affix 
thislllh daTofSZukry, ° f Washin ^ n - in District, 

[Seal Supreme Court of the District of Columbia.]: 

JOHN R. YOUNG, Clerk. 
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9 In the Supreme Court of the District of Columbia. 

At Law. No. 55805. 

Loretta M. Lanahan, Plaintiff, 

vs. 

The Washington Railway and Electric Company, a Corporation, 

Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause, the plaintiff, to 
maintain the issue on her part joined, gave evidence tending to 
show that on the night of the 10th day of August, 1912, she entered 
the station of the defendant company, at the New Cut Road, for the 
purpose of hoarding one of the defendant’s cars. The station is a 
small platform, with a shed over it, and while the plaintiff was walk¬ 
ing on the said platform, in order to approach the defendant’s car, 
for the purpose of boarding the same, her foot slipped into a hole 
in the platform floor, caused by the breaking of a decayed or de¬ 
fective plank, and her leg went through the hole up above the knee, 
by reason of which her knee was wrenched and so injured that for a 
long time she was incapable of walking and continuously suffered 
pain and difficulty in walking up to the time of the trial. The 
plaintiff was attended by Doctor Leon L. Friedrich, and was ex¬ 
amined several times bv Doctor Charles S. White and Doctor Wil- 
liam P. Carr, and also for the defendant by Doctor W. L. Glaze- 
brook, Doctor James F. Mitchell and Doctor John R. Wellington. 

The plaintiff gave in evidence the testimony of the said Doctors 
Friedrich, White and Carr, tending to show that in their 

10 opinion, based upon their treatment and examinations of the 
plaintiff, and upon objective symptoms found by them, and 

also upon her representations, as to subjective conditions of pain and 
difficulty in use, upon which representations they had to rely, and 
had no reason to doubt, they believed there was some injury to the 
knee joint, namely, chronic synovitis or thickening of the lubricat¬ 
ing sac of the knee, and also to the internal lateral ligament, and 
that the injury would be permanent or in any event of long dura¬ 
tion. 

Plaintiff further gave in evidence, tending to show that Doctor 
Glazebrook, the chief surgeon of the defendant company, came to 
see the plaintiff twice in company with her physician, Doctor Fried¬ 
rich, and the said plaintiff thereupon testified in direct examination 
as follows: 

“Q. Do you recall whether or not Dr. Glazebrook suggested any¬ 
thing which might help—any trip away or anything of that kind? 
A. Tie said in October that going to the country might help me. 

*‘Q. Why? A. The soft earth might help me. 

“Q. Did you go to the country? A. Yes, sir; I did. I went to 
Frederick, three miles outside of Frederick. 
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‘‘Q. This was on account of this advice which was given you by 
Dr. Glazebrook? A. Yes, sir.” 

The defendant, to maintain the issue on its part joined, offered 
the testimony of Doctors Glazebrook, Mitchell and Wellington, 
tending to show that they had carefully examined the plaintiff on 
several occasions. Doctor Glazebrook testified that he had examined 
the plaintiff a few days after the injury and found a wound 
11 over the inside of the prominent bone of the lower left leg at 
the knee joint, about the size of a five cent piece, what is 
called a brush-burn wound; that is the outer skin had just been 
sc-aped off. He testified that at his second examination about two 
months after the injury, he made another examination, which in¬ 
volved measurements of IkHIi legs, and found a variation of a quar¬ 
ter of an inch in the measurement just below the knees, the left leg 
being a quarter of an inch larger than the right leg at that point, 
and other less pronounced variations. He also testified as to sub¬ 
jective symptons, complaints, etc. He further testified that in his 
opinion, the plaintiff suffered a very trifling injury, with no per¬ 
manent results. 

Doctor Mitchell testified that he examined the plaintiff a few days 
before trial and was unable to discover any objective symptoms 
°f injury to the lateral ligament of the knee or otherwise. He 
testified that the plaintiff exhibited subjective symptoms in the 
nature of complaints, pain and a limp. 

Doctor Wellington testified that he examined the plaintiff five or 
six months after the injury and found no objective symptoms of 
injury. 

Defendant further gave the evidence of Doctor Glazebrook, who 
testified on direct examination as follows: 

“Q. Now, I will ask you to state whether or not you advised that 
the plaintiff go to the country? A. I did not. I concurred in the 
advice given by Dr. Friedrich. 

‘*Q. Now, I wish you would state the circumstances of that. A. 
After leaving the house, Dr. Friedrich and I walked to the sidewalk, 
and, as before, we discussed the case, and he turned to me and said, 
‘Glazebrook, what do you think of it?’ I said, ‘Dr. Fried- 
12 rich, I could not find a single thing the matter with her. I 
have gone over it as thoroughly as I can.’ I said that she 
was walking on the side of her foot and turning her foot in and, of 
course, she walked with a limp'. I said, ‘I cannot find anything the 
matter with her,’ and he said, ‘Neither can 1, and I don’t see why 
she does not go to work.’ He said, T think the best thing is to send 
her to the country so that she will forget it, and I think that will 
be better for her thap anything else.’ I said, ‘I agree with you.’ 

I agreed that that was the best thing for her.” 

On cross-examination, Doctor Glazebrook testified as follows: 

“Q. As I recollect it, you testified that on the second visit, noth¬ 
ing was said about going to the country until you got on the side¬ 
walk with Doctor Friedrich? A. Yes, sir. 

“Q. And nothing whatever was said about that in the presence 
of Miss Lanahan? A. I am not absolutely positive about that. If 
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Miss Lanahan said that I mentioned it in the room, I shall not deny 
it, but I know at that time Doctor Friedrich said something about 
her going to the country and I said that by all means I thought the 
change would do her good, and that she would forget all about it. 

I think it was just about in that way.” 

The plaintiff, in rebuttal, after the close of defendant s case, testi¬ 
fied as follows: , . .. , 

“Q. On the occasion of Doctor Glazebrook s second visit, have 

von any distinct recollection as to whether he and Doctor Friedrich 
went out together? A. No, sir; they did not go outside of the house. 

They went into an adjoining room together. . „ 

“Q. They went into an adjoining room together? A. Yes, sir. 

13 On cross-examination the plaintiff was interrogated and 

answered as follows: , , 

“Q. Dr. Friedrich was here this morning when Dr. Glazebrook 

was testifying, was he not? A. I didn’t see him, Mr. Johnson. 

“Q. Didn’t you see him here in the court room at the time of the 

recess? A. My back was to him. 

‘ q i beg your pardon? A. I didn't know he was here when Dr. 

Glazebrook was testifying. My hack was to him 

“Q. He was here at the recess, and you saw him then, did you 

not? A. He was here at five minutes to one. 

“Q. At the recess? A. Yes. , 

“Q And you saw him in conversation with your counsel and 

with Dr. Glazebrook, didn’t you? A. No, sir; I did not. I just said 

‘How do you do,’ to him. 0 . XT 

‘•Q. Didn’t you see him in conversation with them r A. iNo, sir. 

‘•Q Y ou did not see him in conversation with your counsel? A. 

No, sir; I did not.” ~ , 

Whereupon the following colloquy took place between Court and 

Counsel in the presence of the jury: . . 

“Mr. Easby-Smith: I will state, Mr. Johnson, in regard to that 

question, that I did- 

“Mr. Johnson (Interposing:) Never mind. 

“Mr. Easby-Smith: Do you want me to explain why I did let 

him o ^ 

^ “Mr. Johnson: I have not asked for any explanation. 

14 “Mr! Easby-Smith : Dr. Glazebrook appealed to me to let 

him go and not call Dr. Friedrich again. . 

“Mr. Johnson: I think, if your Honor please, that justifies a 
dismissal of this case and withdrawing it from the jury. 

“The Court: I hardly think it does, Mr. Johnson, but I will tell 
the iury to disregard this interchange of remarks between counsel. 

“Mr Johnson : The whole point of my question is to show that 
Dr. Friedrich could have been called here to contradict Dr. Glaze¬ 
brook if there were any occasion for it. # ^ . 

“The Court : On the presence and hearing of the juryl will in¬ 
struct the jury to disregard the remarks that have passed between 

counsel. 

“Mr. Johnson: I do not know that it is necessary, your Honor, 
but simply as a matter of protection to the defendant I will ask that 
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the jury in this case be discharged from a consideration of it, and 
I will note an exception to your Honor’s ruling. 

Mr. Easby-Smith : 1 he only reason I made the statement, your 
Honor, was because Mr. Johnson referred to counsel in the case I 
simply want to state to Mr. Johnson if he- 

“Mr. Johnson |Interposing:) We can state that privately. I am 
not criticising you in the least, and have not attempted to criticize 
counsel in the least, except I do criticize the remark made in the 
presence of the jury.” 

Thereupon the plaintiff requested, and the Court granted, the 
following three instructions, which w r ere granted without objection 
from the defendant, and were read to the jury. The defendant 
made no request for instructions to the jury: 

Plaintiffs Instruction No. 1. 

You are instructed that if you find from the evidence that the 
plaintiff, at the time she sustained the injury complained of 
15 was upon the platform of the defendant’s station for the pur¬ 
pose of taking passage upon a car of the defendant, then as 
I a matter of law she sustained at that time the relation towards the 
defendant of a passenger and as such had the right to rely upon the 
exercise by the defendant of the highest degree of care in maintain¬ 
ing said platform in a safe condition. 

Plaintiffs Instruction No. 2. 

You are instructed that it was the duty of the defendant to exer¬ 
cise the highest degree of care and caution to have and maintain 
its station at New Cut Road in a reasonably safe condition, so as to 
afford a safe place for passengers to await the coming of its cars, and 
I so that passengers in using said station in boarding its cars might 
I not have to do so in an unsafe or dangerous place; and if you find, 

I from the evidence in this case, that the defendant company failed to 
I exercise such care, and that such failure was the immediate and 
I direct cause of an injury to the plaintiff, then your verdict should 
I be for the plaintiff. 


es 


Plaintiffs Instruction No. 3. 

You are instructed, that if you find a verdict for the plaintiff, in 
iti mating the damages to be awarded to her you are to consider 
her health and condition before the injury complained of as com¬ 
pared with her present health and condition as affected, if at all, by 
injury; and you are to consider whether such injury as you may 
find she sustained, is in its nature permanent, and how' far, if at 
all, it has disabled her in the past and is reasonably likely to disable 
her in the future from engaging in those employments, avocations 
and pleasures in which, in the absence of such injury, she would 
have been able to engage; and you are to consider also" the physical 
2—2775a 
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and mental suffering, past and future, if any, which you may I 
16 find to be the natural and necessary result of said injury; and 
you are also to consider any pecuniary loss which you may 
find she has sustained and is reasonably likely to sustain hereafter 
as a direct result of said injury; and you are to award her such 
damages, within the limits of the sum claimed in the declaration, 
a « in your judgment will be a fair and just compensation tor the 
injury and losses which you may find from the evidence she has 
sustained and is reasonably likely to sustain in the future. 

Thereupon the Court charged the jury as follows: ■ 

‘‘The Court: Gentlemen of the Jury, the plaintiff, in this case, I 
Loretta M. Lanahan, sues the Washington Kailway and Electric 
Company for damages in a sum not exceeding $lo,000 for injuries 
which she alleges to have received by reason of the negligence of 
the company in allowing its platform, which you have heard de¬ 
scribed to become in an improper, unsafe and dangerous condition. 

“The law in the case, which it is my duty to give you, is very 
simple. You are instructed that if von find from the evidence that 
the plaintiff, at the time she sustained the injuries complainfed of, 
was upon the platform of the defendant’s station for the purpose of 
taking passage upon a car ol the defendant, then as a matter of law 
she sustained at that time the relation towards the defendant of a 
passenger and as such had the right to rely upon the exercise bv 
the defendant of the highest degree of care in maintaining said 
platform in a safe condition. 

“You are instructed that it was the duty of the defendant to exer¬ 
cise the highest degree of care and caution to have and maintain its 1 
station at New Cut Road in a reasonably safe condition, so as to 
afford a safe place for pssengers to await the coming of its cars, and 
so that passengers in using said station in boarding its cars 
17 might not have to do so in an unsafe or dangerous place; and 
if you find, from the evidence in this case, that the defendant I 
company failed to exercise such care, and that such failure was the 
immediate and direct cause of an injury to the plaintiff, then your I 

verdict should be for the plaintiff. 

“You are instructed, that if you find a verdict for the plaintiff, I 
in estimating the damages to be awarded to her you are to consider I 
hei health and condition before the injury complained of as com-1 
pared with her present health and condition as affected, if at all, by I 
injury; and you are to consider whether such injury as you may I 
find she sustained, is in its nature permanent, and how far, if at I 
all, it has disabled her in the past and is reasonably likely to disable I 
her in the future from engaging in those employments, avocations! 
and pleasures in which, in the absence of such injury, she would! 
have been able to engage; and you are to consider also the physical I 
and mental suffering, past and future, if any, which you may find I 
to be the natural and necessary result of said injury; and you are! 
also to consider any pecuniary loss which you may find she has sus-| 
tained and is reasonably likely to sustain hereafter, as a direct result! 
of said injury; and you are to award her such damages, within the! 
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limits of the sum claimed in the declaration, as in your judgment 
will be a fair and just compensation for the injury and losses which 
you may find from the evidence she has sustained and is reasonably 
likely to sustain in the future. 

“In estimating the damages, if any, which should be awarded to 
the plaintiff, the damages must be compensatory only, and not puni¬ 
tive or vindictive. That is, they must be estimated by you on the 
basis of what will fairly compensate the plaintiff for the ailments 
already suffered, and must not be imposed by you for the purpose 
of punishing the defendant company. 

“The burden of proof is upon the plaintiff to prove her 
18 case, to establish the negligence on the part of the defendant 
company, and as to the amount of injury and suffering sus¬ 


tained. 

“Take the case.” 

And the defendant prays that the said exception may be saved 
to it, signed and sealed, and made of record in the cause, which is 
accordingly done, this 9th day of January, 1915, now for then. 

ASHLEY M. GOULD, Justice. 


Submitted JaiTy 4th, 1915, in open court. 

[Endorsed:] Duplicate. No. 55805. At Law. Loretta M. Lana- 
han vs. Washington Railway & Electric Company. Bill of excep¬ 
tions. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2775. The Washington Railway and Electric Company, a corpora¬ 
tion, appellant, vs. Loretta M. Lanahan. Court of Appeals, District 
of Columbia. Filed Jan. 16, 1915. Henry W. Hodges, clerk. 
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Sn tip (Hour! of Appeals 

OF THE DISTRICT OF COLUMBIA. 

April Term, 1915. 


No. 2775. 


THE WASHINGTON RAILWAY & ELECTRIC 

COMPANY, APPELLANT, 

VS. 

LORETTA M. LANAHAN. 


BRIEF FOR APPELLANT, 


Statement of the Case. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia (Rec., p. 4) in an action 
for personal injuries. As appears by the declaration, 
the injuries corhplained of resulted from the plain¬ 
tiffs stepping into a hole in the floor or platform of de¬ 
fendant’s station (Rec., p. 2). 

The nature of the injuries are alleged to be that— 

“the ligaments, cartilages, muscles and tendons of 
her left limb and knee joint were sprained, strained, 
pinched, ruptured, and dislocated and have 
become permanently injured and impaired and 
the left knee joint has become and remained 
inflamed and swollen and has been otherwise per¬ 
manently injured and impaired,” etc., etc. (Rec., 
p. 3). 
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A verdict was rendered for the sum of $6,000 (Rec., 
p. 4). 

As appears by the bill of exceptions, the sole question 
in issue was the extent of the plaintiff s injuries. 

Three physicians and surgeons, Doctors L. L. Fried¬ 
rich. W. P. Carr, and Charles S. White, testified for the 
plaintiff, and three others, Doctors W. L. Glazebrook, 
James F. Mitchell, and John R. Wellington, in behalf of 

defendant. 

“The testimony of Doctors Friedrich,White and 
Carr tended to show that in their opinion, based 
upon their treatment apd examinations of the 
plaintiff, and upon objective symptoms found by 
them, and also upon her representations , as to 
subjective conditions of pain and difficulty in use 
upon which representations they had to rely , and 
had no reason to doubt, they believed there was 
some injury to the knee joint, namely, chronic 
synovitis or thickening of the lubricating sac of 
the knee, and also to the internal lateral ligament, 
and that the injury would be permanent, or in any 
event, of long duration” (Rec., p. 6). 

“The testimony of Doctors Glazebrook, Mit¬ 
chell and Wellington tended to show that they 
had carefully examined the plaintiff on several 
occasions. Doctor Glazebrook testified that he 
had examined the plaintiff a few days after tfie 
injury and found a wound over the inside of the 
prominent bone of the lower left leg at the knee 
joint, about the size of a five-cent piece, what is 
called a brush-burn wound; that is, the outer skin 
had just been scraped off. He testified that at his 
second examination about two months after the 
injury, he made another examination, which in¬ 
volved measurements of both legs, and found a 
variation of a quarter of an inch in the measure¬ 
ment just below the knees, the left leg being a 
quarter of an inch larger than the right leg at that 
point, and other less pronounced variations. He 
also testified as to subjective symptoms, com- 
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plaints, x etc. He further testified that in his 
opinion, the plaintiff suffered a very trifling injury , 
with no permanent results. ' 

> “Doctor Mitchell testified that he examined the 
plaintiff a few days before trial and was unable to 
discover any objective symptoms of injury to the 
lateral ligament of the knee or otherwise. He 
testified that the plaintiff exhibited subjective 
symptoms in the nature of complaints, pain and 
a limb. - 

“Doctor Wellington testified that he examined 
the plaintiff five or six months after the injury 
and found no objective symptoms of injury” 
(Rec., p. 7). 

* V 

The plaintiff, testifying in her own behalf, in chief, on 
direct examination, gave evidence tending to show— 

“th^t Doctor Glazebrook, the chief surgeon of the 
defendant company, came to see the plaintiff 
twice in company with her physician, Doctor 
Friedrich, and the said plaintiff thereupon testi¬ 
fied in direct examination as follows: 

“Q. Do you recall whether or not Dr. Glaze- 
brook suggested anything which might help—any 
trip away or anything of that kind? A. He said 
in October that going to the country might help 
me. 

“Q. Why? A. The soft earth might help me. 

“Q. Did you go to the country? A. Yes, sir; I 
did. i I went to Frederick, three miles outside of 
Frederick. 

\ 

“Q. This was on account of this advice which 
was given you by Dr. Glazebrook? A.. Yes, sir” 
(Rec., pp. 6-7). 

Upon the close of plaintiff’s case, the defendant gave 
the evidence of Doctor Glazebrook, who testified on 
direct examination as follows: 

“Q. Now, I will ask you to state whether or not 
you advised that the plaintiff go to the country? 
A. I did not. I concurred in the advice given by 
Dr. Friedrich. 
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“Q. Now, I wish you would state the circum¬ 
stances of that. A. After leaving the house, Dr. 
Friedrich and I walked to the sidewalk, and, as 
before, we discussed the case, and he turned to me 
and said, ‘Glazebrook, what do you think of it?’ 

I said, ‘Dr. Friedrich, I could not find a single thing 
the matter with her. I have gone over it as thoroughly 
as I can.’ I said that she was walking on the side 
of her foot and turning her foot in and, of course, 
she walked with a limp. I said, ‘I ean not find 
anything the matter with her,’ and he said, 

‘ Neither can I, and I don’t see why she does not go 
to work.’ He said, ‘/ think the best thing is to send 
her to the country so that she will forget it , and I 
think that will be better for her than anything else.’ 

I Said, ‘/ agree with you.’ I agreed that that was the 
best thing for her.” 

On cross-examination, Doctor Glazebrook testified as 
follows: 

“Q. As I recollect it, you testified that on the 
second visit, nothing was said about going to the 
country until you got on the sidewalk with Doctor 

Friedrich? A. Yes, sir. , # 

“Q. And nothing whatever was said about that 

in the presence of Miss Lanahan? A. I am not 
absolutely positive about that. If Miss Lanahan 
said that I mentioned it in the room, I shall not 
deny it, but I know at that time Doctor Friedrich 
said something about her going to the country and I 
said that by all means I thought the change would do 
her good, and that she would forget all about it. 
I think it was just about in that way” (Rec., pp. 
7-8). 

After the close of defendant’s case the plaintiff was 
recalled to the stand as a witness in her own behalf, in 
rebuttal of Doctor Glazebrook, and upon direct ex¬ 
amination testified as follows: 

“Q. On the occasion of Doctor Glazebrook’s 
second visit, have you any distinct recollectiop 






as to whether he and Doctor Friedrich went out 
together? A. No, sir; they did not go outside of 
the house. Ihey went into an adjoining room 
together. 

' Q* They went into an adjoining room to¬ 
gether? A. Yes, sir” (Rec., p. 8). 


Having thus made an issue of fact and question of 
veracity between the plaintiff, on the one hand, and Doc¬ 
tor Glazebrook on the other, as to advice alleged to have 
been given by Doctor Glazebrook to Doctor Friedrich 
in a conversation between those two physicians as to the 
plaintiff’s supposed injuries, and the appropriate course 
of treatment, the plaintiff was then tendered for cross- 
examination, and the action of counsel for the plaintiff 
in interrupting her cross-examination, apd making, in the 
presence of the jury, a statement of an evidentiary fact, 
which is the subject of the assignment of error in this 
case, then took place, occurring in the following manner: 

Q. Dr. Friedrich was here this morning when 
Dr. Glazebrook was testifying, was he not? A. 

I didn t see him, Mr. Johnson. 

Q. Didn t you see him here in the court room 

at the time of the recess? A. My back was to 
him. 

“Q. I beg your pardon? A. I didn’t know he 
was; here when Dr. Glazebrook was testifying 
My back was to him. & 

was here at the recess, and you saw him 
then, did you notA. He was here at five minutes 
to one. 

“Q. At the recess? A. Yes. 

“Q. And you saw him in conversation with your 
counsel and with Dr. Glazebrook didn’t you? 

\ s * r > I did not. I just said ‘How do you do ’ 
to him. „ ’ 

xi didn’t you see him in conversation with 
them? A. No, sir. 

Q' You did not see him in conversation with 

your counsel? A. No, sir; I did not.” 

. / 





G 



\ 




Whereupon the following colloquy took place between 
court and counsel in the presence of the jury: 

“Mr. Easby Smith: I will state, Mr. Johnson, 
in regard to that question, that I did 

“Mr. Johnson (Interposing).: Never mind. 

“Mr. Easby-Smith: Do you want me to explain 
why I did let him got 

“Mr. Johnson: I have not asked for any explana¬ 
tion. 

“Mr. Easby-Smith: Dr. Glazebrook appealed 
to me to let him go and not call Dr. Friedrich 
again. 

“Mr. Johnson: I think, if your Honor please, 
that justifies a dismissal of this case and with¬ 
drawing it from the jury. 

“The Court: I hardly think it does, Mr. John¬ 
son, but I will tell the jury to disregard this inter¬ 
change of remarks between counsel. 

“Mr. Johnson: The whole point of my question 
is to show that Dr. Friedrich could have been 
called here to contradict Dr. Glazebrook if there 
were any occasion for it. 

“The Court: (In the presence and hearing of 
the jury). I will instruct the jury to disregard the 
remarks that have pased between counsel. 

“Mr. Johnson: I do not know that it is neces¬ 
sary, your Honor, but simply as a matter of pro¬ 
tection to the .defendant I will ask that the jury 
in this case be discharged from a consideration of 
it, and I will note an exception to your Honor s 
ruling. 

“Mr. Easby-Smith: The only reason I made the 
statement , your Honor, was because Mr. Johnson 
referred to counsel in the case. I simply want to 

state to Mr. Johnson if he —— 

“Mr. Johnson (Interposing): We can state that 
privately. I am not criticising you in the least, 
and have not attempted to criticize counsel in the 
least, except I do criticize the remark made in the 
presence of the jury” (Rec., pp. 8-9). 
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Assignment of Errors. 

1 L . •i' he COUrt erred in entering judgment for the 
plaintiff. 

2. The court erred in not discharging the jury. 


argument. 

It is clearly apparent, from the facts disclosed by the 
bill of exceptions, that the disposition to be made of 
this case depended upon the credit given by the jury 
to the physician witnesses. The three physicians testify- 
mg in behalf of the defendant, having equal opportu¬ 
nities for observation with those testifying for plaintiff, 
testified that they could find no indications of any injury 
and Doctor Glazebrook had testified that on an ex¬ 
amination a few days after the injury he found only a 
trifling abrasion of the surface of the outer skin a 
very trifling injury with no permanent results. It was 
of vital importance to the defendant’s case to main¬ 
tain the credibility of all three of these witnesses, and 
especially of Doctor Glazebrook, who had examined 
the plaintiff, in company with her own physician, 
Doctor Friedrich, shortly after the accident, and 
since that tune. This was more especially so as Doctor 
azebrook had testified that when he examined the 
plaintiff, later, in company with Doctor Friedrich he 
had informed Doctor Friedrich that he could not “find 
anything the matter with her,” and that Doctor Fried¬ 
rich had agreed with him, saying, “neither can I and I 

3 - 3577 ee why she doesn ! t g0 to work ” (Rec., p. 7). 







The Action of Counsel Constitutes Valid Ground for 

Reversal of the Judgment. 

It must not be overlooked that the remark of counsel 
was not a mere comment of an improper character, but 
the positive assertion of an evidentiary fact , one directly 
responsive to defendant’s case, which could properly 
have been proved in the case by sworn testimony, and 
a fact which, if true, not only tended to contradict Doc¬ 
tor Glazebrook, but also seriously to discredit him. 

The plaintiff testified, in the first instance, that Doctor 
Glazebrook had recommended that she go to the coun¬ 
try for relief (Rec., pp. 6-7). this, if true, tended to 
contradict Dr. Glazebrook’s diagnosis, as it would have 
been senseless advice had she been injured no more than 
Doctor Glazebrook testified. She afterwards attempted 
to discredit him as to the alleged conversation between 
him and Doctor Friedrich. 

As Doctor Friedrich was, obviously, a less interested 
witness , and, manifestly better informed as to the alleged 
conversation between hi?nself and Doctor Glazebrook than 
the plaintiff could be, it was the duty of counsel for de¬ 
fendant, to show, by appropriate cross-examination 
of the plaintiff, that Doctor Fribdrich had been present, 
in court, immediately before she testified, and could 
have been called to contradict Doctor Glazebrook as 
to that conversation instead of herself assuming that 
role. 

In this situation, counsel for the plaintiff, in the 
presence of the jury, interrupted the cross-examination 
of plaintiff, and deliberately and persistently, and over 
repeated protest of defendant’s counsel, asserted the 
evidentiary fact that— 

“Dr. Glazebrook appealed to me to let him go and 
not to call Dr. Friedrich again.” 
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This statement, emanating from respectable counsel, 
in the presence of the jury, forcibly interjected, against 
the repeated protest of defendant’s counsel, could not 
fail to create an impression in the minds of the jury 
highly discreditable to the defendant’s witness, Doctor* 
Glazebrook, and prejudicial to the defendant. The 
jury could not otherwise understand the statement 
than as representing that Doctor Glazebrook, a witness 
for the defendant, fearing the testimony of Doctor 
Friederick, had appealed to plaintiff’s counsel to keep 
Doctor Friederick off the stand, and that, in that condi¬ 
tion of things, the counsel for defendant was endeavoring 
to use the absence of Doctor Friedrich to the disadvant¬ 
age of the plaintiff. 

That the statement of such a fact to a jury should be 
made otherwise than by a witness, under oath, and sub¬ 
ject to cross-examination, is intolerable, and that it had 
a most prejudicial effect upon defendant’s case can not be 
questioned. 

Counsel for defendant was not in a position, himself, 
to leave the counsel table, take the witness stand and 
deny this statement of fact, nor even to deny it at the 
bar, since it was not claimed that counsel for defendant 
was present at the alleged interview, between plaintiff’s 
counsel and Dr. Glazebrook, and, both the physicians 
having left the courthouse, neither of them could 
be called to rebut this statement of fact by plaintiff’s 
counsel. 

In Waldron vs. Waldron, 156 U. S., 361, Mr. Justice 
White, speaking for the court says (p. 3S0): 

. . . “It is elementary that the admission of 

illegal evidence over objection, necessitates re¬ 
versal, and it is equally well established that the 
assertion by counsel , in argument , of facts y no 
evidence whereof is properly before the jury , in such 
a way as to seriously prejudice the opposing 
party, is, when duly excepted to, also ground 
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Saunders t». Baxter, 53 Tennessee, 369. 

And further the court says (p. 383): 

“Undoubtedly it is not only the right 
but the duty of a court to correct ani error ansmg 
from the erroneous admission ot evidence vviie 
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;« ma d e it is equally clear that, as a genera 
- rule the cause of reversal is thereby removed, 
smte is May 4 Dev. (Law), 330; Goodnow vs. 
Hill 125 Mass., 587, 589; Smith vs. Whitman^ 
Allen, 562; Hawes vs. Gustin, 2 Allen, 02^ 4 
Dillin vs People, 8 Michigan, 357, 360, ©pecnx . 
Howard 16 Wall., 564. There is an exception, 
fZTeto this general rule, by virtue of which the 
0 pffprt of the correction, in an> par 
titular instance depends upon whether or not, 
considering the whole case and its 
stances the error committed appears to have oeen 
If so serious a nature that it must have affected the 
tinds of the jury despite the, correction .by the 

court.” 

‘‘ T i Ln aS The r chSe* made 'in‘The 'compliant 

r Java *. ch.r- 

acter of the defendant below. 

In the case of Waldron w. Waldron the record in a 
divorce proceeding had been admitted in evidence for 
'the sole purpose of showing the dissolution of the mar 
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riage, and the court, in explicit terms, in admitting it, 
limited it to that purpose. The conduct of counsel com¬ 
plained of, and made the ground of reversal of the case, 
by the Supreme Court, consisted in arguing to the jury 
that they might infer from that record that the defendant 
in the divorce proceedings and the defendant in the case 
on trial had committed adultery. The action of counsel 
in that case was a less grave violation of right than in 
this case, as there it consisted in asking the jury to draw 
an unjustifiable inference from a fact in evidence, whereas 
in this case the action of counsel was to communicate 
to the jury an evidentiary fact, prejudicial to defendant, 
by the direct and positive assertion of its truth. So, in 
that case, the trial court very distinctly charged the jury 
against drawing the inference suggested by counsel, as 
shown in the statement of the charge given in the report, 
in which the court, after calling the jury’s attention to 
the limited evidential effect of the record in the divorce 
proceeding, explicitly addressed itself to the statement 
made by the counsel in the following terms (p. 368): 

“Such an inference has been sought to be drawn 
by counsel from the proceedings in that case, hut 
it is an inference not warranted by the record in 
evidence and unfair towards the defendant. The 
jury will try this case upon the evidence produced 
on this trial, and not assume or infer that other 
evidence might have been produced here or was pro¬ 
duced in some other case to which the defendant 
was not a party.” 

/ 

Nevertheless, the Supreme Court of the United States 
reversed the judgment. 









II. 

The Improper Remark of Counsel Was Not Corrected 

by Any Action of the Court, 

The further colloquy, disclosed by the bill of exceptions, 
shows that counsel for plaintiff did not withdraw the re¬ 
mark, or acknowledge its inaccuracy, but even after 
counsel for defendant had moved the court to discharge 
the jury and had excepted to the court’s ruling in re¬ 
fusing to do so, persisted in attempting to justify the 
remark until stopped, not by the court, but by the fur¬ 
ther interposition of defendant’s counsel (Rec., p. 9). 

The court did not require this statement to be with¬ 
drawn, by counsel, nor give to the jury any instruction 
on the subject. All the court did was to say, in the 
presence and hearing of the jury, it is true, after de¬ 
fendant’s counsel had asked that the jury be discharged, 

“I hardly think it does, Mr. Johnson, but I 
unit tell the jury to disregard this interchange 
of remarks between counsel ” (Rec., p. 8). 

After counsel for defendant had explained the purpose 
of his cross-examination, the court again said, in the 

i 

presence and hearing of the jury: 

“I will instruct the jury to disregard the re¬ 
marks that have passed between counsel .'’ 

Neither in its charge to the jury nor in any instruction 
did the court further allude to the matter. 

The court did not explicitly instruct the jury, or m 
any form of words advise them, that this statement of 
fact by counsel for plaintiff was improper, or that it was 
not evidence, or that they must not consider it as indicat¬ 
ing that defendant’s witness, Glazebrook, had been 
guilty of the act attributed to him by the statement, nor 
did' it require counsel for plaintiff to withdraw the 
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statement. Nor did counsel withdraw it or offer to do 
so. On the contrary, as above shown, he attempted 
to justify the utterance after the court had denied the 
defendant’s motion. 

What the court did say in the presence of the jury, it 
is submitted, could not be fairly construed as having 
even a tendency to overcome the effect of this wrongful 
statement of fact. What the court said merely indicated 
a purpose, on the part of the court, at some future stage 
of the proceedings, to advise the jury, not as to this ob¬ 
jectionable statement of fact , by plaintiffs counsel , but 
merely to disregard the “interchange of remarks be¬ 
tween counsel,” or the “remarks that have pased be¬ 
tween counsel,” thus embracing, as well, the proper 
objections and opposition of defendant's counsel. 

When the court did instruct and charge the jury, how^ 
ever, even this declared purpose was not carried out, 
nothing whatever was said to the jury on the subject, 
and the whole matter was ignored, as appears from the 
instruction given and the charge of the court (Rec., pp 
9-11). 

When a concededly improper statement of an eviden¬ 
tiary fact has been, without right, placed before the jury 
and the party committing the error has secured a ver¬ 
dict, the burden of showing that the error was not 
prejudicial, or that it has been effectively corrected by 
the action of the court is, it is submitted, upon the party 
committing the error, and unless this clearly appears the 
verdict should be set aside. 

For the wrongdoer it merely means a new trial with 
full opportunity to establish his case, if it be meritorious. 
For the injured party the damage is irreparable unless 
a new trial be awarded. 

That the submission of illegal evidence to the jury 
will justify reversal and the award of a new trial, even 
when the court has endeavored to withdraw its considera- 



tion from the jury, is clearly stated by the Supreme Court 
of the United States in 1 hrockmorton vs. Holt, 180 U. S., 
552, in which case Mr. Justice Peckham says (p. 507): 

“The general rule is that if evidence which 
may have been taken in the course of a trial, be 
withdrawn from the consideration of the jury 
by the directi jn of the presiding judge, that such 
direction cures any error which may have been 
committed by its introduction. Pennsylvania 
Coal Company vs. Roy, 102 U. S., 452; Hopt^s. 
Utah, 120 U. S., 430, 438. But yet there may be 
instances w T here such a strong impression has been 
made upon the minds of the jury by illegal and 
improper testimony, that its subsequent withdrawal 
will not remove the effect caused by its admission , 
and in that case the general objection may avail on 
appeal or writ of error. This was stated by 
Mr. Justice Field in Hopt vs. Utah, supra. And 
see, Waldron vs. Waldron, 156 U. S., 361, 383. 

“There may also be a defect in the language of the 
attempted withdrawal , whether it was sufficiently 
definite to clearly identify the portion, to be with¬ 
drawn .” 

\ 

In this case, as already pointed out, the declared 
purpose, never executed, of the court to direct the jur^ 
on the subject applied equally well to the protest of de¬ 
fendant’s counsel, for it referred only to “this inter¬ 
change of remarks between counsel,” or to “the remarks 
that have passed between counsel” (Rec., p. 8). The 
remarks of both were within the observation of the court. 

That a mere casual disapproval by the court, or any¬ 
thing less than a clear and emphatic direction to the jury 
will not suffice is held by the Supreme Court of the 
United States in the case of Wilson vs. United States, 
149 U. S., 60, in which Mr. Justice Field says (pp. 67-8): 

. “And when counsel for defendant 
called the attention of the court to this language of 
the District Attorney it was not met by any direct 
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prohibition or emphatic condemnation of the court, 
which only said: ‘I suppose the counsel should not 
comment upon the defendant not taking the 
stand.’ It should have said that the counsel is 
forbidden by the statute to make any comment 
which would create or tend to create a presump¬ 
tion against the defendant from his failure to 
testify. 

• ••••* 

. . . “By this action of the court in refusing 

to condemn the language of the District Attorney, 
and to express to the jury in emphatic terms that 
they should not attach to the failure any im¬ 
portance whatever as a presumption against the 
defendant, the impression was left on the minds 
of the jury that if he were an innocent man he 
would have gone on the stand as the District 
Attorney stated he himself would have done. 

- “This language of the District Attorney, and 
this action, or rather want of action, of the court, 
are set forth in the bill of exceptions, and al¬ 
though exceptions are generally taken to some 
ruling, or want of ruling, by the court in the 
progress of the trial in the admission or rejection 
of evidence or the interpretation of instruments, 
yet they can be taken to its action or want of 
proper action upon any proceeding in the progress 
of the trial from its commencement to its con¬ 
clusion, and when properly presented can be con¬ 
sidered by the court on writ of error. 

“The refusal of the court to condemn the 
reference of the District Attorney and to prohibit 
any subsequent reference to the failure of the de¬ 
fendant to appear as a witness tended to his 
prejudice before the jury, and this effect should be 
corrected by setting the verdict aside and award- 
. ing a new trial.” 

It is respectfully submitted that the casual expres¬ 
sions, by the court, of its purpose, never effectuated, can 
not be construed as such an explicit direction to the jury 
as the rule laid down by the Supreme Court of the 
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United States requires, and that they did not tend to 
remove the prejudicial influence of this improper state¬ 
ment of such an evidentiary fact in the presence of the 

jury. 


III. 

The Question Here Presented is Not Controlled by any 
Previous Decisions of this Court. 

* 

In the brief and argument filed in support of the mo¬ 
tion to dismiss in this cause counsel cited a number ot 
decisions by this court which it was clainled foreclosed 
discussion of the question presented by this record. It is 
submitted that none of the cases cited leads to this re¬ 
sult. In the first place, whether a certain statement, 
made by counsel, in the presence of the jury, confessedly 
improper, as in this case, did operate prejudicially to the 
other party, and whether the subsequent action of the 
counsel or court could fairly be said to cure the error 
thus committed can not be determined by any general 
rule, but only by a careful consideration of each case 
upon its particular facts, circumstances and conditions. 
The cases cited show this to be the attitude of this court, 
because in no one of the eight cases cited did this court 
dispose of the question upon any general rule, but, as the 
opinions show, in each a?id every case , considered, in de¬ 
tail, the incident presented. 

Secondly, in every one of the cases cited, the objec¬ 
tionable words used were in the heat and excitement of 
debate. In all but one, during argument to the jury, and 
in the excepted one (Yeager vs. United States, 16 App. 
D. C., 356, 362) in a retort to counsel on the other side. 

Also, in every one of the cases, the objectionable 
words were i/i the nature of comments or characterizations , . 
and not positive statements of an evidentiary fact . 
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In three of the cases (Yeager vs. U. S., 16 App. D. C., 
356; Lorenz vs. U. S., 24 App. D. C., 337; Fields vs. U. S., 
27 App. D. Ci, 433) no motion was made or exception 
taken in the court below. 

In this case the objectionable words were not by way 
of comment or characterization in the heat of debate or 
argument to the jury, but consisted in a positive and 
direct statement, on the personal knowledge and 
responsibility of the counsel, of an evidentiary fact, 
seriously discrediting, if true, to one of defendant’s 
witnesses. 

It was deliberately made over the repeated remon¬ 
strance and opposition of defendant’s counsel. 

It was never withdrawn, but was, later, attempted to 
be justified. And, finally, notwithstanding defendant’s 
motion and exception, the court omitted to give the jury 
any proper instruction on the subject. 

This case does not, therefore, fall within the principle 
of any of the decisions heretofore rendered by this 
court. It is, so far as counsel for defendant has been able 
to discover, the first case brought to this court in which 
the objectionable remark consists in the assertion, in the 
presence of the jury, of an evidentiary fact, as a fact oc¬ 
curring in the course of the trial, which fact, if true, 
would have more than sufficed to overcome defendant’s 
testimony and justify a verdict against it. 

It is submitted that the number of cases involving, 
similar questions which have been brought to this court 
emphasizes the necessity of enforcing the rule requiring 
more careful and temperate conduct, on the part of 
counsel, in the course of jury trials. 

It is respectfully submitted that the judgment should 
be reversed and a new trial awarded. 

WM. G. JOHNSON, 

Counsel for Appellant.' 
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IN THE 


Court of Appralo.BtBtrirt of Columbia 

April Term, 1915. 


No. 2775. 

The Washington Railway & Electric Company, 

A ppellant, 

vs. 

Loretta M. Lanahan, Appellee. 

BRIEF FOR APPELLEE. 


Statement of Case. 

As stated in appellant’s brief, this is an appeal from a 
judgment of the Supreme Court of the District of Columbia 
in an action for damages for personal injuries. 

As admitted in appellant’s brief, the only question in issue 
that went to the jury was the amount of damages, but it 
is incorrectly stated in appellant’s brief that “the sole ques¬ 
tion in issue was the extent of the plaintiff’s injuries”; for 
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the declaration upon which issue was joined not only al¬ 
leges the nature and extent of the plaintiff s personal in¬ 
juries, but also sounds in special damages, setting up loss 
of pecuniary gains and emoluments which, but for the in¬ 
jury, she would have earned by reason of a position with 
the United States Government, and expenses incurred in an 
endeavor to be cured of her injuries (Rec., p. 3). 

The bill of exceptions in this case does not purport to, 
and does not, set out the substance of all the testimony; but, 
complying with the rule of this Court, contains “only such 
statement of facts as may be necessary to explain the bear¬ 
ing of the rulings upon the issues or questions involved” 
(Rule V, Section 4). 

The only ruling of the Court below which is in issue, and 
the only exception in the case, relates to a remark of counsel 
for plaintiff addressed to counsel for defendant during the 
trial; and the bill of exceptions contains only such state¬ 
ment of the facts in evidence as relate to that remark and 
ruling. And the instructions granted by the Court below, 
and its charge, to neither of which exception was taken, 
show that besides the extent of the plaintiff’s personal in¬ 
juries there was in issue and submitted to the jury the 
pecuniary losses of the plaintiff alleged as special damages 
(Rec., pp. 9-11). 

) 

Argument. 

Counsel for appellant does not attempt to claim or argue 
that the verdict of the jury should not have been for the 
plaintiff, or that it was excessive; nor does his brief contain 
the slightest intimation as to how the alleged error was in 
any manner prejudicial to the defendant. 

The remark of counsel complained of was absolutely im¬ 
material to any possible issue in the case, whether the liabil- 
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ity of the defendant, the extent of the plaintiff’s injuries, 

the amount of her pecuniary losses, or the credibility of any 
witness. 

It is not, as stated in appellant’s brief, “clearly apparent 
that the disposition to be made of this case depended upon 
the credit given by the jury to the physician witnesses.” 
On the contrary, the jury looked doubtless to the plaintiff 
herself for the real facts as to the extent of her injuries, 
which were that she suffered continuously and greatly from 
the pain in her knee, that she was unable to walk for a long 
time; that at the time of the trial she was still suffering 
great pain in the knee and walked with difficulty (Rec., 
P-6). 

So far as it being of “vital importance” to the defendant’s 
case to maintain the credibility of its witnesses and “espe¬ 
cially Dr. Glazebrook,” we assume that it is always of im¬ 
portance to maintain the credibility of a witness; but a 
careful examination of the record will show that the tes¬ 
timony of the plaintiff in rebuttal did not as a matter of 
fact tend to impair the credibility of Dr. Glazebrook, for 
the reason that the testimony of the plaintiff coincided with 
that already given by Dr. Glazebrook, who had testified 
that if Miss Lanahan said that I mentioned it in the room, 

I shall not deny it” (Rec., pp. 7-8). 

The testimony of Dr. Glazebrook (Rec., p. 7) shows that 
he was probably the least important of the medical witnesses 
from the standpoint of the defendant. 

As to Whether “the Action of Counsel Constitutes 
Valid Ground for Reversal of the Judgment.” 

It is argued in appellant’s brief that the remark of coun¬ 
sel was a positive assertion of an evidentiary fact directly 
responsive to defendant’s case. We call attention to the 
fact that at the time the colloquy took place between counsel, 



defendant's counsel was attempting to impeach the value 
of plaintiff’s testimony (to the effect that Dr. Glazebrook 
and Dr. Friedrich did not leave the house together and 
therefore a conversation could not have occurred out in 
front of the house), by attempting to show that Dr. Fried¬ 
rich was in court while Dr. Glazebrook was testifying, and 
Dr. Friedrich having been present when the conversation 
took place between him and Dr. Glazebrook, wherever it 
might have been, that he and not the plaintiff should have 
been called as a witness to contradict Dr. Glazebrook. The 
whole matter pales into absolute insignificance when it is 
remembered that Dr. Glazebrook had already testified that 
he would not deny that the conversation took place inside 
the house “if Miss Lanahan said so,” and therefore there 
was nothing to contradict. 

It is stated in appellant’s brief that the statement Dr. 
Glazebrook appealed to me to let him go and not call Dr. 
Friedrich again” emanating from respectable counsel in the 
presence of the jury, could not fail to create an impression 
in the minds of the jury highly discreditable to defendant’s 
witness. Not a single word was said nor an intimation 
made that Dr. Glazebrook, “fearing the testimony of Dr. 
Friedrich had appealed to plaintiff’s counsel to keep Dr. 
Friedrich off the stand,” or that “counsel for defendant 
was endeavoring to use the absence of Dr. Friedrich to dis¬ 
advantage of plaintiff,” as counsel for appellant argues. It 
is perfectly apparent that counsel did not seek to convey, 
and did not convey, such an impression, but that he did 
convey the information or impression that Dr. Glazebrook 
had appealed to him as a busy physician, and because he did 
not want to wait around for Dr. Friedrich to testify again. 

Counsel for appellant states in his brief (outside the rec¬ 
ord), that he was not in a position himself to leave the 
counsel table, take the witness stand and deny this state- 
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ment of fact, and also states, what is not in the record, that 

both the physicians had left the Court House and could not 

be recalled to rebut this statement of fact by plaintiff’s 
counsel. 

We take it that counsel for appellant can not by these 
statements mean to intimate that the statement of fact made 
by counsel for plaintiff was not true, for he knows full well 
that regardless of his position as counsel at the trial table 
he could not have taken the stand and truthfully denied the 
statement. If he intends the inference to be drawn from 
his statements that the statement by plaintiff’s counsel was 
untrue, then the imputation is as unfair as his single at¬ 
tempted exception; for he knows full well that Dr. Glaze- 
brook was in a great hurry to get away; and that he did 
importune plaintiff’s counsel to let him get away by not 
calling Dr. Friedrich again. It is for this reason that we 
say that the imputation in counsel’s brief of falsity, if he 
intends it so, is as unfair as his insisting upon an exception 
which was occasioned as a direct result of a courtesy and 
consideration extended by plaintiff’s counsel to a witness 
and employee of the defendant. This was not a remark 
made to the jury, but to counsel. Surely as between them¬ 
selves within reasonable limits counsel have the right to ex¬ 
plain their conduct in the trial of a case, which except for 

such explanation might be open to criticism and suspicion 
of sharp practice. 

“The Improper Remark of Counsel Was Not Cor¬ 
rected by Any Action of the Court." 

The contention of the appellant that the jury was not in¬ 
structed by the Court to disregard the remark is not borne 
out by the record. Not once but twice was the jury told and 
instructed to disregard the statement of counsel. In the 
first instance the Court said, I will tell the jury to disre- 
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gard this interchange of remarks between counsel” and 
again “I will instruct the jury to disregard the remarks 
that have passed between counsel” (Rec., p. 8). 

Both these admonitions were given in the presence and 
hearing of the jury immediately following the interchange 
of remarks between counsel. 

Counsel for appellant now argues that by the iise of the 
words “I will” a further duty was imposed upon the Court 
at a later time definitely and positively again to instruct the 
jury to disregard the remarks. It is perfectly clear that the 
word “will” was not used by the Court, under the circum¬ 
stances of the occurrence, as a statement of future intention, 
but the whole sense of his statement was that he then and 
there was instructing the jury to disregard the statements 
of counsel as not being in the case for their consideration. 
This was plainly apparent from the attitude of the Court 
at the time. It is a common thing for a trial judge to in¬ 
struct the jury in his final charge, “I will tell you that the 
law is, etc.,” and in the case at bar the jury knew what 
the Court meant just as well as if the Court had said “I will 
now tell you.” The learned trial judge well knew the law 
as to the effect of improper remarks made by counsel being 
cured by a statement from the Court telling the jury to dis¬ 
regard the same, and it is apparent that he had in mind the 
curing and wiping out of the minds of the jury any possible 
effect that might have been left by the remarks of counsel. 

It is complained that in his charge to the jury the Court 
did not further allude to the matter. Can defendant’s coun¬ 
sel complain? He was there, and if he felt that he needed 
any further instruction or word from the Court upon the 
subject, it was his duty specifically to ask the Court for 
same, or at the end of the Court’s charge to except to its 
failure to do so. Neither of these things was done. It 
would have been a very simple matter, if counsel thought 
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his client had been prejudiced by the failure of the Court 
at the time of the colloquy more definitely to instruct the 
jury on the point, to ask the Court in his general charge to 
the jury to instruct them in such manner as counsel thought 
proper; and while the matter had already been given full 
consideration by it, the Court no doubt would have given 
any proper instruction on the matter requested by defend¬ 
ant, and there could have been no objection from the plain¬ 
tiff ; so that we submit that it is now too late for counsel to 
complain as to the instructions given at the time by the 
Court. 

Appellee's Argument. 

Appellee has heretofore filed in this Court her motion to 
dismiss or affirm this case on the ground that the appeal is 
so obviously frivolous as to make it apparent that it has 
been taken for delay only. We submit that an examination 
of the record bears out this contention; especially when the 
course of the appeal is noted, namely, that in the case of a 
three-page bill of exceptions and an eleven-page record the 
time to submit the bill and to file the transcript was extended 
in the Court below (Rec., p. 4), the deposit to print the 
record in this Court was made on the last day when it could 
have been made, and the appellant’s brief was filed on the 
last day it could hace been filed to prevent dismissal under 
the rule, all of which appears on the docket of this Court; 
nor did counsel for the appellant, at the time of filing his 
brief, serve a copy of the same on counsel for the appellee 
as required by Section 3 of Rule VIII of this Court. 

In the first place, the remark of counsel, even had it been 
made directly to and for the benefit of the jury instead of to 
counsel, concerned such an immaterial point in th^ case as 
to render any effect of same negligible. It can not be con¬ 
ceived, nor has appellant pointed out, how it could have 
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prejudiced the defendant’s rights. Besides this the trial 
Court definitely instructed and told the jury that they were 
to disregard the remark, and it has been repeatedly held by 
this and other courts that such action on the part of the trial 
justice cures any error that would otherwise have existed, 
it being presumed that the judicial utterance from the bench 
has much more influential and lasting effect upon the jury 

than the statements of counsel. 

As heretofore pointed out the defendant’s bill of excep¬ 
tions does not attempt to bring up the substance of all the 
evidence adduced at the trial of the case, and this Court has 
said that where such is the case it will be presumed that 
evidence was given to support or warrant instructions 
granted by the trial Court. Evidence was submitted to jury 
as to the nature, extent and permanent nature of plaintiff s 
injuries, the loss of salary as a Government employee, and 
expenditures made necessary by reason of her injuries, as 
referred to in Plaintiff’s Instruction Number Three, and the 
jury having this evidence before them as judges of the fact 
found in plaintiff’s favor in the sum of $6,000. After the 
jury had found for the plaintiff, the case was again sub¬ 
mitted to the trial justice in the form of a motion for a new 
trial (Rec., p. 4) and he was asked to set aside the verdict. 
The trial Court was able to judge, from all the circum¬ 
stances, whether or not the remark of counsel had in any 
way affected the verdict of the jury, and in refusing the 
motion for a new trial he has placed his stamp of approval 
upon the verdict. It is admitted that the verdict should 
have been for the plaintiff, and therefore unless the ver¬ 
dict was excessive any error, if committed, was harmless 
and immaterial. No claim or argument is made in appel¬ 
lant’s brief that the verdict is excessive. If the verdict was 
excessive it would have been the duty of the trial Court 
either to compel plaintiff to take a remittitur, or to grant a 



new trial. He heard all the evidence, heard the plaintiff 
and the doctors testify, saw the plaintiff, and was able to 
form an opinion as to what amount would fairly compen¬ 
sate the plaintiff, and knowing these facts, refused the mo¬ 
tion for a new trial, allowed the verdict to stand and judg¬ 
ment to be entered in the full amount returned by the jury. 
Unless the verdict was excessive, even admitting that the 
remark of counsel was made concerning a vital and impor¬ 
tant phase of the case, and was made deliberately and for 
the purpose of affecting the jury, this Court will not specu¬ 
late on what might have been the effect of such remark, and 
reverse the case on that account. The defendant has not 
argued or assigned as error that the verdict was so obviously 
excessive that this Court should step in and on that account 
reverse the case, but it is submitted that in order to reverse 
the case this Court must find that the jury were not acting 
as reasonable and ordinary men when they returned their 
verdict, but that they were governed and controlled by preju¬ 
dice or passion. There is nothing in the record upon which 
to base such an argument; on the contrary, the record even 
in its meagerness justifies the verdict as a reasonable and 
compensatory one. 

Authorities. 

The case of Waldron vs. Waldron cited by appellant is 
only illustrative of the general rule that where from the 
whole record it is apparent that the remark is of such a 
grave and serious nature, that the verdict of the jury was 
affected, the case will be reversed. In that case counsel, 
after placing in evidence a divorce record only for the pur¬ 
pose of proving the divorce, and having been forbidden the 
privilege of reading or stating to the jury any of the aver¬ 
ments of facts contained therein, deliberately used the peti- 
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tion in their closing argument as evidence of the adultery 
of the defendant, a material and vital issue in the case. The 
position of the Court in that case is shown by the following 
quotation from the opinion written by Mr. Justice White, 
now Chief Justice: 

“Indeed, when the statements made by plaintiff’s 
counsel in opening are considered, it seems clear that 
the failure to obtain the admission of the divorce pro¬ 
ceedings in full left the case in such a condition that 
much of the subsequent testimony introduced, while it 
proved nothing intrinsically, was well adapted to 
fortify unlawful statements which might thereafter be 
made in reference to those proceedings. Thus, the case 
in its entire aspect, was seemingly conducted in such a 
manner as to render the illegal use of evidence possible 
and to cause the harmful consequences arising there¬ 
from to permeate the whole record and render the ver¬ 
dict erroneous. Our conviction in this regard is forti¬ 
fied by the fact that although the unauthorized use of 
the evidence occurred in the final argument of the coun¬ 
sel for plaintiff, who first addressed the jury, and was 
then and there objected to and exception reserved, the 
same line of argument, in an aggravated form, was 
resorted to by the counsel who followed in closing the 
case. Indeed, the language of this counsel invited the 
jury to disregard the finding of the Court, by looking 
beneath the facts which were lawfully in evidence.” 

In Dunlop vs. United States, 165 U. S’, 486, the Supreme 
Court said (page 498) : 

“If every remark made by counsel outside of the tes¬ 
timony were ground for reversal, comparatively few 
verdicts would stand, since, in the ardor of advocacy 
and in the excitement of trial, even the most experi¬ 
enced counsel are occasionally carried away by this 
temptation.” 
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In the above case the remarks of the District Attorney 
were of a highly inflammatory character, charging, “lewd¬ 
ness, lasciviousness, licentiousness’ and were made during 
a final argument to the jury. 

In the case at bar the remark was not made during an 
argument to the jury, when the speaker has in view the in¬ 
fluencing of the minds of the jury, but was made directly 
to and for the benefit of counsel for defendant, and to show 
counsel for defendant that there was good and sufficient 
reason for not calling Dr. Friedrich. But even in cases 
where admittedly improper remarks have been addressed to 
the jury during argument and the remarks have been with¬ 
drawn or the jury has been instructed by the Court to dis¬ 
regard same, this Court has repeatedly held that the verdict 
of the jury will not be disturbed except in extraordinary 
cases, where prejudice is the manifest object of the speaker. 
R. R. Co. vs. Dashiel, 7 App. D. C., 507; 

R. R. Co. vs. Patterson, 9 App. D. C., 423; 

Lorenz vs. U. S., 24 App. D. C., 337; 

Yaeger vs. U. S., 16 App. D. C., 356; 

Fields vs. U. S., 27 App. D. C., 433. 

In Bradford vs. National Benefit Association, 26 App. 
D. C., 268, this Court said (p. 276) : 

“During the argument before the jury, the appellee’s 
counsel reflected upon the appellant, saying that he 
knew the bank was in failing circumstances, and yet 
allowed deposits to be made up to a few days before its 
doors were closed; ‘in many States of this Union such 
conduct would land him in the penitentiary, as it ought 
to do here.’ This statement was not warranted by the 
testimony in the case. 

“With all the testimony before them, we consider 
the ardor of advocacy in this instance led appellee’s 
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counsel to make a statement unjust to the appellant, 
yet not so prejudicial as to deprive the appellant of a 
fair trial.” 

Improper remarks of counsel made in argument are not 
grounds for reversing a judgment for plaintiff when the 
Court instructs the jury to disregard same. Weeks vs. 
Schares, 64 C. C. A., 11; 129 Fed., 333; Allen vs. McKay 
& Co., 70 Pac., 8; Denver & R. G. R. Co. vs. Nye, 9 Colo. 
App., 94; Western & A. R. Co. vs. Ledbetter, 99 Ga., 318; 
Gundlach vs. Selott, 192 Ill., 509; Moore vs. Neubert, 21 
Pa. Super. Ct., 144; Texas & P. Ry. Co. vs. Kingston, 30 
Tex. Civ. Apps., 24; Meyer v. Mil. Elec. Ry. Co., 116 Wis., 
336; Guertin vs. Town of Hudson, 71 N. Y., 505; Boyden 
vs. Fitchburg R. Co., 72 Vt., 89. 

Even in arguments made to the jury where evidence is 
misquoted or counsel wrongfully make a “positive assertion 
of an evidentiary fact,” no error arises if the jury are in¬ 
structed to disregard same. Staal vs. Grand Rapids & J. R. 
Co., 57 Mich., 239; Brzozowski vs. Nat. Box. Co., 104 Ill. 
App., 338; Farnham vs. Farnham, 73 Ind., 568; L. H. & 
St. L. Ry. Co. vs. Sanders, 29 Ky. L. Rep., 212, 92 S. W., 
937; American Elec. Works vs. New Eng. E. R. Co., 186 
Mass., 546; Glasier vs. City of Ypsilanti, 127 Mich., 674; 
Wendler vs. House Furnish. Co., 165 Mo., 527; O’Neill 
Mfg. Co. vs. Pruitt, 36 S. E., 59; 111 Ga., 577; Lockwood 
vs. Fletcher, 74 Vt., 72; Shaler vs. Brdwy. Imp. Co., 22 
App. Div. (N. Y.), 102; Connolly vs. Brooklyn Heights R. 
Co., 83 N. Y., 833; Sweeney vs. N. Y. Cent., etc , R. Co., 
83 App. Div. (N. Y.), 565; Robertson vs. Trammell, 37 
Tex. Civ. App., 53. 

In Weeks vs. Scharer, 129 Fed., 333; 64 C. C. A., 11, 
it was said: 

“It is also assigned as error that counsel for Scharer 
during his closing argument assumed without warrant 
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and authority in the record to inform the jury that 
shift bosses in other mines were charged with the duty 
of advising their principals of the careless and reckless 
habits of the workmen. This matter may be dismissed 
from further consideration with the Observation that 
the attention and action of the Court were at once 
invoked and the Court promptly sustained the objec¬ 
tion and directed the jury to disregard the improper 
statement. Portland Gold Mine Co. vs. Flaherty, 111 
Fed., 312; 49 C. C. A., 361.” 

In Allington & Curtis Co. vs. Reduction Co., 133 Mich., 
427, one of the defendant’s witnesses who had testified as 
an expert was during cross-examination asked a question 
which brought out from counsel for plaintiff the statement 
that he intended to show that the witness had been in charge 
of three different institutions and that all three had been 
wrecked by him. The Court held the statement an improper 
one but not sufficient cause for reversal. 

But all the foregoing is aside from the point unless the 
verdict was excessive, and no such claim has been made. 

38 Cyc., 1509: 


“A judgment will not be reversed because of im¬ 
proper argument or conduct of counsel where the ver¬ 
dict is right and shows that the improper acts of coun¬ 
sel had no influence thereon. To warrant a reversal it 
must appear probable that the acts complained of in¬ 
fluenced the jury in arriving at their verdict.” 

See Tanner vs. Harper, 32 Colo., 156; Eldorado 
Coal Co. vs. Swan, 227 Ill., 586; Chi. Union 
Tract. Co. vs. Lawrence, 211 Ill., 373; L., etc., 
R. Co. vs. Brown (Ky.), 113 S. W., 465; Clement 
vs. Crosby, 157 Mich., 643; Brady vs. Springfield 
Traction Co., 140 Mo. App., 421; Tuch vs. 
Springfield Traction Co., 140 Mo. App., 335; 
Beatty vs. Clarkson, 110 Mo. App., 1; Festner vs. 
Omaha, etc., R. Co., 17 Nebr., 280; Riche vs. 




Martin, 17 N. Y. Suppl., 723; Sherman vs. Bishop 
Co., 23 R. I., 6; Kettler Brass Co. vs. O’Neil 
(Tex. Civ. App.), 122 S. W., 900; McKinstry vs. 
Collins, 74 Vt., 147; St. L., etc., R. Co. vs. Boback, 
71 Ark., 427. 

Also see cases cited Note 13, 38 Cyc., page 1509. 

The jury having assessed the damages and the trial Court 
having approved of their finding, an appellate Court w ill 
not consider whether the amount of the verdict is excessive 
unless it appears that the jury have committed some very 
gross and palpable error. 

See Capital Construction Co. vs. Holtzman, 27 App. D. 
C., 125-129. 

13 Cyc., 121: 

“Since damages as a general rule are regarded as 
compensation for the injury or wrong inflicted, when 
not connected with matters of aggravation or malice, 
they are considered a matter within the discretion of 
the jury, under instructions by the Court, and an ap¬ 
pellate Court will seldom interfere with the verdict as 
rendered. The general rule on this point as expressed 
by Judge Story is ‘that a verdict will not be set aside 
in a case of tort for excessive damages, unless the 
Court can clearly see that the jury have committed 
some very gross and palpable error, or have acted under 
some improper bias, influence, or prejudice, or have 
totally mistaken the rules of law, by which the damages 
are to be regulated.’ ” 

See cases cited Notes 43 and 44 to above. 

When considered in its true light this appeal can be noth¬ 
ing more than an unfounded claim of excessive damages, 
and read in their true meaning and effect the assignment of 
error should read “The Court erred in entering judgment 
because the verdict of the jury was excessive.” 



But such an assignment under the authority of District of 
Columbia vs. Dietrich, 23 App. D. C, 577-581, will not be 
considered by this Court, as there being no exception by the 
defendant to plaintiff s prayer or to the charge to the jury, 
there was no occasion to insert in the bill of exceptions any 
evidence showing the nature or extent of the injury, and 
it will not be presumed that there was no other evidence 
than that actually recited. 

In the Dietrich case, supra , at page 581, this Court said: 

“The third assignment of error is that the Court 
erred in submitting the question of plaintiff’s perma¬ 
nent injury to the jury as an element of damage. The 
record shows that no objection was made to that part 
of the charge, and that no counter instruction was 
asked, but notwithstanding we are asked to examine 
the evidence relating to the nature of the injuries re¬ 
ceived, and to reverse the judgment because they are 
insufficient to warrant the charge. 

The assignment of error will not be entertained. 
To do so under the circumstances, would not only be in 
opposition to the prevailing rule of practice in appel¬ 
late courts generally, but also an express violation of 
the rule of this Court made to meet such conditions. 
Rule V, Section 3. 

“There having been no exception to the charge, there 
was no occasion to insert in the bill of exceptions any 
of the evidence tending to show permanent injury 
(Rule V, Section 4) and therefore it would not be 
presumed that there was no other evidence than that 
actually recited. From this, however, we are not to be 
understood as intimating that the evidence as recited 

does not furnish ample foundation for the charge to 
the jury.” 

Conclusion. 

Appellee’s motion to dismiss or affirm heretofore filed in 
this case has been postponed until final hearing on the 




merits. Appellee still insists that the appeal in this case is 
frivolous and for delay only. The record shows that the 
case was fairly submitted to the jury and that their verdict 
could not have been affected by the remark of counsel, 
whether it was under the circumstances improper or not; 
that the verdict of the jury was not, as a matter of fact, 
affected by said remark; that the verdict of the jury was not 
excessive but was reasonable and compensatory, and there¬ 
fore no harm has been done defendant; and it is respect¬ 
fully submitted that the case should be dismissed or affirmed. 

James S. Easby-Smith, 
Ralph B. Fleharty, 
Attorneys for Appellee. 

















